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Unto the Right Honourable the Lords of Council and Seſſion, 
T H B 
JO ox 
Mrs Eupham Hamilton, Execitrix gua neareſt in 
Kin to the deceaſed Miſs Marion Hamilton of 
Roſeball, and of her Huſband, for his Intereſt, 


Humbly ſheweth, 


HAT, upon the Death of Sir Hugh Hamilton of Roſe- 
hall, in September 1755, the ſaid Miſs Marion Ha- 


milton, his only Child, entered into Poſſeſſion of theſe 


as well as his other Eſtate; and her Tutors were pro- 


ceeding to make up her Titles, by Service and Infeftment, when 
they were interrupted by a Claim ſet up by Mr Archibald Ha- 
milton of Dalziel, who took out Brieves, to be ſerved Heir of 
Tailzie and Proviſion to Sir Hugh, upon- Settlements made in 
the Years 1691, 1700, and 1707, and raiſed Proceſs of Re- 
duction and Declarator againſt Miſs Hamilton. And the Cauſe 
having been reported to the Court by the Lords Aſſeſſors to the 
Service, and Counſel heard, your Lordſhips did, upon the 29th 


Fuly 1757, find, © That Mr Archibald Hamilton cannot be Julyzg. 1757. 


« ſerved Heir of Tailzie and Proviſion, either to Sir James or 
« Sir Hugh Hamiltons, his Uncles, upon the Titles now claimed 
upon by him; and therefore diſmiſs the Brieves purchaſed 
* forth of the Chancery, at = Inſtance of the ſaid Mr Archi- 
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ELEY bw. 
8 bald Hamilton, for obtaining himſelf ſerved Heir of Tailzic 
« and Proviſion to his ſaid Two Uncles, and haill Procedure 
% thereon : And alſo aſſoilzie Miſs Marion Hamilton from the 
„ Declarator at the Inſtance of the ſaid Mr Archibald Hamilton 
« againſt her; and decern.” 

Againſt this Interlocutor a Petition was is preferred by Mr Ha- 
milton, which was appointed to be anſwered. But Miſs Hamil- 
ton having died in the interim, the Cauſe qa to an End; and 
the Eſtate of Roſehall, in terms of the Settlement; devolved on 
Mr Archibald Hamilton, her Couſin. 

The Petitioner being the only neareſt in Kin to Miſs Hamil. 
fon, her Niece, made up Titles to her Executry; of which x 
conſiderable Part conſiſts in the Rents of the Eſtate which ſhe 
poſſeſſed as apparent Heir to her Father, viz. the Rents that 
fell due from September 1755, when her Father died, down to 
her own Death in Auguſt 1757. 

Mr Hamilton thought fit to ſtir a Competition alſo with re- 
ſpe to thefe Rents, in fo far as they were not uplifted by Miſs 
Hamilton's Tutors, during her Life. And the Caſe having been 
reported upon the 5th Inſtant, your Lordſhips have been plea- 


Dec. 3. 1760. ſed to pronounce the following Interlocutor. On Report of the 


Lord Fuſtice-Clerk, the Lords find, That Mr Archibald Hamilton, 
the Heir, is preferable to Mrs Eupham Hamilton, te Executrix 
of Miſs Hamilton, he laſt apparent Heir, to the Rents falling due 
during the Apparency, and remaining unuplifted ; and remit to. the 
Lord Ordinary to proceed accordingly. 
The Petitioner muſt beg Leave to ſubmit the Caſe again to 

your Lordſhips: And ſhe does it with the greater Expectation 
of Succeſs, that ſhe obſerved the Argument chiefly relied on by 
Mr Hamilton, her Competitor, was, That, by the Principles of 
the Feudal Law, the apparent Heir had no Title whatever to 
the Rents of the Lands: The Rule, Mortuus ſaſit vivum, did ne- 
ver take Place with us; and the Heir, without a Service, had 
no Right either to the Property or to the Fruits of the Lands 
which * to his r That the Deciſions of the 
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Court, which found him intitled to, ſuch Part of the Rents as he 
had uplifted, or as had been affected by his Creditors, are, in 
ſo far, Deviations from the ſtrict Principles of Law, occaſioned: 
by the favourable Circumſtanees of the Caſes where they oc- -_ 
curred; but ought not to be made Arguments for producing fur- 
ther Deviations, and eſtabliſhing a Rule directly the reverſe of 
what it was, by the original Conſtitution of our Feudal Rights, 
and the Principles neceſſarily ariſing therefrom. 

This appeared to the Petitioner to be the chief Plan of her- 
Competitor's Argument, and what had the greateſt Weight in 
obtaining the Preference he demanded: And therefore the 
Petitioner will inquire into the Solidity of this Argument; and 
will endeavour to ſnow, That the Principles of the Feudal Law, 
as eſtabliſned in this Country, are entirely upon her Side: That 
the Analogy of the Statutes which have any Reference to this 
Matter, concurs with theſe Principles: and, That the Weight of 
the Deciſions of the Court has alſo proceeded agreeably thereto; 
though, in ſuch a Number of various Caſes that have occurred, 
a perfect Uniformity is hardly to be expected. And if ſhe ſhall 
be able to explain diſtindly what occurs on theſe Points, ſhe 
has no Doubt that the Judgment of the Court will be given in 
conformity to theſe Standards and Authorities. 

But, in the firſt Place, the Petitioner muſt beg Leave to ob- 
ſerve, that the Point maintained by her Competitor, cannot be 
agreeable to any Principle; at leaſt, ſhe cannot diſcover an 
Principle in Law, that goes upon a Plan attended with 8 
Uncertainty. He admits, that Miſs Hamilton, in virtue of her 
Apparency, had a good Title to all the Rents ſhe uplifted ; 
bur inſiſts, that he has the only Right to the Rents. that re- 


mained unuplifted at her Death. This. muſt: appear to your 


Lordſhips a very ſingular Ground, for aſcertaining a Competi- 
tion betwixt two different Succeſſors of the ſame Defunct, and 
very unlike the Accuracy with which the Law has determined 
every other Queſtion of that Nature. In the Competition be- 
twixt Heirs and Executors, the Right to the Fruits of the Sub- 
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ject poſſeſſed by the Defunct, is made to depend upon the Pe- 
riod at which in Law they are underſtood to fall due. If that 
Period happens before the Defun&t's Deceaſe, they are underſtood 
to belong to his Executors ; becauſe they are ſuppoſed to be in 
his Hands at the Time they fall due. It is thought abſurd, 
to put it in the Power of a Tenant, by with-holding Payment 
of his Rent, delaying Actions, or ſuſpending Diligence brought 
on that Account,. to vary the Situation of his Maſter's Eſtate, 
or make his Executry ſo much narrower, and his Heritage ſo 
much larger, than it would have been if he had duly perform- 
ed what was incumbent on him. 

But, according to the Doctrine on the other Side, though 
Miſs Hamilton was intitled to uplift the Rents due at the Term 
before her Death; yet, if the Tenants think fit to tergiverſe, 
and delay the Payment; did that even ariſe from the Solicitation 
of the next apparent Heir, which the Petitioner does not ſay was 
the preſent Caſe; or from whatever other Cauſe, Miſs Hamilton's 
Right to the Rents, which was founded by her ſurviving the 
Term, muſt fall to the Ground, if ſhe dies before recovering 
them. This is ſuch a precarious Right, as, it is believed, no like 
Inſtance can be ſigured in Law: That there ſhould be a Debt 
now exiſting, which I can not only uplift and diſcharge, but 
alſo can ſue for and force Payment, without Oppoſition 
from any Mortal; ſo that it now belongs to me, and to me 
only, to all Intents and' Purpoſes : and yet, if by Accident, or 
by Deſign of the Debtor, Payment is delayed during my Life, 
it will neither go to my Repreſentatives, nor be ſubject ro my 
Diſpoſal. TIF | 

This would make ſuch a Vacillancy in Property, as the Law 
has been careful to avoid in every other Inſtance; particularly 
in the Caſe of the Succeſſion of Repreſentatives of a Defunct. It 
has been careful to fix the Deſcent of every Subject or Nomen, as 
ſoon as it comes to be legally due; and particularly of the Rents 
or Fruits of Lands: That how ſoon the Term comes, they are 
held to be in the Pocket of the Party who is intitled to uplift 


them: 
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them: That no Delay of the Tenant or Debtor can have any 
Effect to vary the Rules of Succeſſion, as to the Deſcent of a 
Debt, cujus dies ceſſit during the Life of the Creditor; but ir 
muſt fall to his Executors, or thoſe to whom he conveys it; and 
nothing belongs to the Heir, but the Fruits which ariſe from the 
Subject after the Succeſſion opens to him. 

Nay, ſo careful has the Law been of avoiding, in all Caſes, 
this Incongruity, that the Rights of competing Parties thould 
be modelled and determined by the arbitrary Acts of a third Party, 
that, even in Caſes where their Securities are ſo framed as na- 
turally to lead to this Conſequence, your Lordſhips have always 
interpoſed, by proper Rules, to prevent ir. This is what happens. 
in the Caſe of catholic Creditors who are infeft in different 
Subjects, and in many other Inſtances in the Law: And there- 
fore it is not to be believed, without very clear Evidence, that 
the Law would, in this ſingle Inſtance, divert from its uſual and 
rational Plan, and leave to the Tenants of an Eſtate poſſeſſed by 
an apparent Heir, to determine whether the Rents ſhall go to his 
Executors, or to the next Heir of the former Defun&, accord- 
ing as they ſhall think fit to pay them up, or to poſtpone and 
delay the Pay ment. | 

As there is no Appearance that the Succeſſion of this Subject: 
can depend upon ſuch uncertain and precarious Rule, the next 
Queſtion is, To which of theſe Succeſſors the Rents ſhall be found 
to belong, according to the Principles of Law? Our Competitor 
relies upon the Rules, Mortuus non ſaſit vivum ; Nulla ſaſiua, 
nulla terra, as ſufficient to exclude the apparent Heir. But, 
in applying theſe Rules, he does not attend to the original Prin- 
ciples of the Feudal Law, with the Variations it received when 
adopted in this Country. By the firſt Principles of that Law, 
the Fee reverted to the Superior upon the Death of the Vaſſal; 
and if he did not apply for a Renovation of his Feu within Year 


and Day, it was gone for ever. With us, as Craig obſerves, . 


Pene mitiores ſemper placuerunt ; and we only allowed the Su- 
| . perior's 
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perior's Right to continue, until the Heir of the Vaſſal relieved 
the Lands, by taking an Entry. | 

A further Privilege was alſo introduced in favour of the Heir, 
That if he was in poſſeſſion, he could defend his Poſſeſſion, e- 
ven againſt the Superior himſelf, until he brought an Action 
declaratory of his Right. This was thought reaſonable, to ſe- 
cure Vaſlals, and their Heirs, in the Poſſeſſion of their Lands, 
and prevent their being haſtily turned out by their Superior, 
before their Titles were fully tried and cognoſced. 

This Right of the Heir to continue his Predeceſſor's Poſſeſſion 
was eſtabliſhed as far back as the Laws of the Regiam Majeſta- 
tem, lib. 2. cap. 40. § 2. Heredes majores, ſlatim poſt mortem 
prædeceſſorum ſuorum, poſſunt ſe tenere in hereditate ſua, And it is 
again repeated in the Statutes of Robert I. cap. 6. F 2. Quod ſi 
heres alicujus, mortuo anteceſſore juo, plene 21atis fuerit, et heres 
ile apparens, et pro berede cognitus, inventus fuerit in hereditate 
illa; capitalis dominus illum non eiciat, nec aliquid inde capiat, 
nec amoveat ; ſed tantum inde ſimplicem ſaſinam faciar, per recogni- 
tionem domini ſui. 5 

And Sir Thomas Craig gives yet more fully the Grounds and 
Reaſons of this Privilege of the apparent Heir, to continue the 
Poſſeſſion againſt the Superior himſelf, and to uplift the Mails 
and Duties even in competition with the Superior, until he ob- 
tains 2 previous Declarator of Non- entry, lib. 2. dieg. 19. De 
non. introitu, & 10. Nam fine actione ſive declaratoria judicis, 
feudum nunquam cenſetur eſſe in non-introitu. Quod ſumma cum 
ratione introductum eſt ; cum poſſeſſio ſemper apud vaſſallum maneat, 
eaque ſemper jure proprietatis veſtiri videatur ; totque cauſe occur- 
rant, cur aut vaſſallus introitum allegare poſſit, terraſque veſtitas, 
et per aditum ſive introitum plenas, aut ex juſta cauſa ſe impeditum 
fuiſſe, ne feudum intrare poſſet. Hoc itaque ſpecialiter in hoc caſu 
introductum eſt, ut nunquam feudum in non-introitu cenſeatur, neque 
ſuper non-introitu, ſive aller atio, ſive exceptio admittatur, niſi 
ſimul declaratoriam inter veniſſe dicatur, qua jam feudum in non- 
introitu fuiſſe, et adhuc eſſe conſtet. Quod ſpecialiter in fo 

vaſſalli 
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 vaſſalli_introdudtum eff, cujus partes in hac actione favorabiliores 


ſunt quam domini ; et quod poſſeſſio jus ſemper preſums faciat + Nam. x 


ut ex toto libro De uſibus feudorum conſtat, ſi dominus in poſſeſſio- 
ne non ſit, vaſſalli potiores ſunt partes; nec ſpecies tituli, niſi de- 
claratoria interveniat, advetſus eum ſufficit, Imo, ſi dominus a- 
gione pro fructibus ſibi, ut prætendit, ratione non-introitus, debitis, 
agere contra colonos velit, nihil facit, donec prius conſtet, judicio 
legitimo, tert as in non-introitu eſſe. 

Here we have this learned Author's Teſtimony, That the Poſ- 
ſeſſion of the apparent Heir was held good to defend him in u 
lifting the Mails and Duties againſt the Superior himſelf, until 
he obtained a Declarator of Non- entry: That poſſeſſio jure pro- 
prietatis veſtiri videatur : That poſſeſſio jus ſemper preſumi faciat : 
And that, if the Superior ſhould inſiſt againſt the Tenants for 
the Rents before he has obtained his Declarator of Non-entry, 
nihil facit; but the apparent Heir, though unentered, will be 
preferred to him. 

And this Right of Poſſeſſion eſtabliſned in favour of Heirs had 
other remarkable Conſequences to their Advantage; particular- 
ly this, That the Superior being put in petitorio, his Claim both 
to the Relief and Non-entry Duties was not extended to the full 
Rents of the Lands; but, from Indulgence to the Vaſſal in poſ- 
ſeſſion, thus called to Account for the Rents, it was reſtricted to 
the Value put upon the Lands by the new Extent or laſt Valua- 
tion, and the Superplus of the Rents was allowed to remain 
with the Heir. This Superplus he enjoyed in virtue of his na- 
rural Right of Poſſeſſion, by which he was accountable only to 
the Superior for the new Extent or retoured Duties of the Lands; 
and what was over remained with him in his own Right, with- 
out any Entry. The Enzry only gives him the Property of the 
Lands in futurum., The bygone Rents de jure belong to the Supe- 
rior. The Right of Poſſeſſion was in the Heir, who was ac- 
countable to the Superior according to the favourable Computa- 
tation of the new Extent, before Declarator and after it, for 
the whole Rents. 


The 
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The Hiſtory of the Law, in this Particular, is deduced with 


great Learning and Judgment, in an elegant Treatiſe lately pu- 
bliſhed ; from which the Petitioner will beg Leave to tranſcribe 
a Paragraph, not being able ro expreſs it otherwiſe with fo much 
Strength and Propriety, 


« The Superior, during the Heir's Non-entry, is undoubted- 
ly Proprietor of the Land: Hence it follows, that at Com- 


«© mon Law the Rents belong to the Superior; and that the 
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Heir in poſſeſſion is liable to account to him for the Rents, 


But our Law, or rather our Judges, indulging the general 
Prepoſſeſſion in favour of the Heir, have been long in uſe of 
limiting this Claim to the new Extent, which once having 
been the full Rent of the Lands, is preſumed to continue ſo, 
in order to relieve the Heir from a rigorous Claim. What 
then is to become of the Difference betwixt this fuppoſed Va- 
lue of the Rents, and what they extend to in reality? This 
Difference muſt undoubtedly accrue to the Heir, becauſe it 
is in effect what he gains from the Superior by the Favour 
of the Law. Let us ſuppoſe a Declarator of Non-entry is 
commenced, which intitles the Superior, in Equity, as well 
as at Common Law, to the full Rents; and that, upon a 
Tranſaction with the Heir, he accepts of the one half; the 
other half muſt belong to the Heir by this Tranſaction. It 
ought to be the ſame before a Declarator; for a legal Com- 
poſition has the ſame Effet with one that is voluntary. This 
Reaſoning appears to be ſolid ; and therefore we need not he- 
ſitate to conclude, that the Heir in poſſeſſion is intitled to 
levy the Rents, in order to account for the ſame to the Su- 
perior. And indeed, without a Circuit, the Power of levy- 
ing the Rents may reaſonably be thought a neceſſary Conſe- 
quence of the Right of Poſſeſſion ; for, without it, Poſſeſ- 
ſion is a mere Shadow,” | 

And again : “What of theſe Rents remain in the Hands of 
the Tenants, without being levied by the Heir-apparent, muſt, 


after his Deceaſe, belong to his next in Kin ; and the next 
: | Heir, 


. 


« Heir, though he complete his Right to the Lands by Infeft- 
« ment, will have no Claim to theſe Rents.” The Reaſon is 
plain : The Infeftment gives the Heir only a Right to the Lands 
in futurum; in preteritum, the Rents belonged to the Superior 
in virtue of his Infeftment; and the Right of Poſſeſſion was veſt- 
ed in the Heir-apparent at the Time, accountable to the Supe- 
rior for his legal Share of the Rents, when he comes to inſiſt 
on making his Right effectual by Declarator; before which the 
Heir is intitled to levy the Rents, and defend his Poſſeſſion a- 
gainſt every Mortal. 

Nor can it be ſaid, That if the Right to the interim Rents 
remain with the Superior, it muſt be ſuppoſed to be tranſ- 


mitted to the Heir, who enters, and pays him the Retour-du- 


« ties, or tranſacted Sum which the Law has eſtabliſhed as the 
« Equivalent due to the Superior for the Rents.” For every 
apparent Heir who is neareſt to the Succeſſion at the Time, has 
ſucceſſive a Right to continue his Predeceſſot's Poſſeſſion, and is 
liable to the Superior for the retoured Duties or new Extent, 
yearly, during his Poſſeſſion, This Claim of the Superior's, 
which is in effect a Claim to the Rents, lies againſt every Heir 
who is intitled inherere poſſeſſioni at the Time. Every Year's 
retoured Duty affects the Year's Rent for which it is due. If 
they are paid yearly to the Superior by the Heir in Poſſeſſion, 
it is clear that he has a Right to retain the remaining Rents, 
though he never enters; and if they are not paid till the next 
Heir enters, he is intitled to claim Relief thereof from the Ex- 
ecutors of the apparent Heir, who had the interim Poſſeſſion; 
and theſe Executors being liable ultimately to clear the Supe- 
rior's Claim, muſt have the ſame Title ro draw or retain the 
Superplus of the current Rents as their Predeceſſors had. 
This Rule of Law, with reſpect to the Right of Poſſeſſion, That 
is in appearand Heirs, and the natural Conſequences that reſulc 
from it, is very diſtinctly laid down by Lord Srair, in his In- 
ſtitutions, lib. 2. lit. 1. $ 22. new Edit. p. 174; here he is 
treating purpoſely of this very 1 that is, of the Right 1 
Plic 
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lied in Poſſeſſion ; where, after obſerving, That even an un- 
« lawful Poſſeſſion being fixed, may not be troubled, though 
« there be an evident Right ;” he adds, © Much leſs may Poſ- 
« ſe{ſion be entered, where there is a Right in another Party 
«© himſelf, or his Predeceſſors, to whom he is Heir in that 
« Thing : For as they are accounted as one Perſon in Law, ſo 
ce their Poſſeſſion is accounted as one Poſſeſſion. Like unto this 
„ is the Right of appearand Heirs to poſſeſs their Predeceſſors 
„ Rents, though they be not infeft ; which will not only exoner 
the Poſſeſſors, but if the appearand Heir die ut, his near- 
* eſt of Kin will have Right to the Rents reſting from his Prede- 
«* ceſſor*s Death to his own Death: And theſe will be ſubject to 
„ his own proper Debts, albeit they will not affect the Lands 
« jtſelf; but the next appearand Heir muſt enter to the Defund 
« laſt infeft; and his Perſon and Eſtate will only be liable for 
% the Debts of the Defunt to whom he entered; and the 
% Rents reſting for the Years of the appearand Heir Time, when 
he might have entered, belong to his Executors.” 

Here the Diſtinction is clearly laid down betwixt the Right of 
Property, which depends upon Infeftment, and the Right of Po/- 
ſeſſion, which belongs to the apparent Heir proprio jure, and 
gives him a Title to the Fruits that fall due during his Life; of 
which it is a neceſſary Conſequence, to make the Principle con- 
ſiſtent with itſelf, that the Right ſo veſted muſt not evaniſh up- 
on his Deceaſe, but devolve to his neareſt in Kin, who are his 
legal Succeſlors in every moveable Subject which he could have 
taken up during his Life. 7 Ph 

And this general Doctrine of the Law, though it could hard- 
ly happen to be expreisly confirmed by any Statute, yet it is 
plainly enough ſuppoſed in ſuch of the Statutes as have any Re- 


lation to the Right or Poſſeſſion of apparent Heirs. The Act 


1681, which regulates the Qualifications of Commiſſioners for 
Shires, gives this Privilege, among others, ro appearand Heirs be- 
ing in Poſſeſſion by virtue of their Predeceſſor*s infeftment, of Lands 
of the Holding, Extent, and Valuation foreſaid. This plainly ſuppo- 
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ſes, that apparent Heirs have a Title to poſſeſs, and to uplift the 
Rents of the Lands, in virtue of their Predeceſſors Infeftments, 
before they obtain the renovatio feudi from the Superior, which 
is neceſſary to veſt them in the full Property, and Power of Diſ- 
poſal, agreeably to what is laid down by Sir Thomas Craig and 
Lord Szair, in the places above referred to: And this Right of 


apparent Heirs is confirmed by the Statute duodecimo Anne ; and At 12% Anne, 
they, as well as other Freeholders, are obliged to take the Oath *. 5 

of Poſſeſſion appointed by the Act in the 7th Year of the Reign 48 Geo. Il. 
of his late Majeſty. cap. 16. 


This Right of Poſſeſſion in apparent Heirs, which intles them 
to the valuable Privilege of electing or being elected a Repreſen- 
tative to Parliament, does not depend upon the actual touching 


or uplifting the Rents. The Title that is in them to poſſeſs and 


uplifr, is ſufficient for that Purpoſe. For Inſtance, Suppoſe a 
Freeholder to die the Day before the, Term of Whitſunday, and 
the Day after the Term an Election is held for the County, no 


body will doubt, that his apparent Heir is intitled to vote at the 


Election, though he has not, de facto, touched a Penny of the 
Rent: That he is held, in the Eye of Law, to be in Poſſeſ- 
ſion, and can properly take the Oath of Poſſeſſion. As he has 
the only Right of Poſleſſion, he has the only Title to recover 
the Rent of the laſt Term, and of every Term during his Life, 
whether he ſhall apply to the Superior for a renovatio feudi or 
nor, 

And yet, if it ſhould happen, that this Heir ſhould die a few 
Days after the Election, before the Tenants have come in to 
pay him their Rents; by the Doctrine pleaded on the other 
Side, neither he nor his Repreſentatives can ever take a Shil- 
ling of the Rent of theſe Lands. The Poſſeſſion that the Law 
ſuppoſed to be in him, and which he honeſtly ſwore to, upon 
the Faith of the Law, was all a Miſtake; and the Rents will 
belong to the next Heir, who had no Title to them when they 
fell due; poſſibly to a remote Heir of Tailzie, with whom he 


had no Connection, and who no wiſe repreſented him; and will 
not. 


— 


| I ) 


not be liable to pay ſo much as his Funeral-charges, though he 
takes the Rents that fell due during the Period, while he, and 
he only had a Title to poſſeſs the Lands. Ir is ſubmitted, if this 
would not be too. high a Penalty upon the intermediate Heir, 
becauſe he did not make up his Titles within the ſhort Period he 
ſurvived his Predeceſſor; or perhaps was hindered from it by a 
Competition ſtirred by the next Heir, as happened in the preſent 
Caſe. 
| . Another Statute which has Relation to the apparent Heir's 
Poſſeſſion of the Lands, is the Act 1695, which declares the 
next Heir paſſing by liable for the Debts and Deeds of a decea- 
fed apparent Heir who was in poſſeſſion of the Lands and Eſtate 
for the Space of three Years, This Law ſuppoſes, like the for- 
mer, that the apparent Heir had a Title to poſſeſs the Lands; 
and accordingly the Endurance of his Poſſeſſion is judged of ac- 
cording to his Right, and not according to the preciſe Extent 
of the Rents which he happened to uplift during his Life. 
For inſtance, ſuppoſe a Predeceſſor to have died in April 1757, 
and that his apparent Heir ſurvived him for the full Space of three 
Years, and died in April 1760; and had, during that Time, 
the ſole Poſſeſſion of the Lands, and uplifted all the Rents that 
were paid by the Tenants; bur it happened before his Death 
that they had not paid up the whole Year's Rent, Crop 1759, 
which clearly belonged to him by his ſurviving the Term of Mar- 
tinmas 1759, it never was imagined, that becauſe of this Accident 
the ſucceeding apparent Heir ſhould get free of the onerous Debts 
of the Heir laſt in poſſeſſion. Upon the Plan above laid down, 
he has no Pretence to object to them, as the three Crops im- 
mediately preceding were in bonis of the apparent Heir laſt de- 
ceaſed, during whoſe Life they fell due; and in fo far as un- 
uplifted, will be recovered by his Executor, who is cadem per- 
ona, | 
4 But upon our Competitor's Plan the Difficulty would be 
ſtrong. If his Right to the laſt Half- year's Rent, which he 
was intitled to uplift while he lived, did evaniſh upon his 5 p 
ceaſe 


(WY 

ceaſe, without Payment, then in Fact he had only ro Years 
and a half*s Poſſeſſion of the Lands, which is not ſufficient in 
terms of the Statute, which does not take Place where the Heir 
is hindered by any Accident from poſſeſſing, as by the Poſſeſ- 
Gon of a Liferenter, Oc. This would lead in every Caſe of 
this kind, at leaſt where the Time runs near, into a narrow In- 

viry as to the preciſe Extent of the Rents which had been ac- 
tually uplifted by the apparent Heir,” who died without ſerving ; 
and if it comes out to be a Fraction leſs than three Years full 
Rent, the Statute muſt be found not to take place, as the Title 
of his Poſſeſſion could go no farther than his actual Intromiſ- 
ſion. And as no ſuch Inquiry was ever made, nor any Objection 
pleaded by a ſubſequent Heir upon this Ground, in the various 
Caſes that have occurred, it is a ſtrong Evidence of the Senſe 
of the Nation, that the apparent Heir's Title of Poſſeſſion ex- 
trends to all the Rents that fell due during his Life, whether 
they were de facto paid in to him, or lay over uncleared at his 
Death. | | 

It was alledged on the other Side, © That though the ap- 
parent Heir's Right of Poſſeſſion may go ſo far as to protect 
the Eſtate againſt an Intruder, and to enjoy the Rents upon 
the voluntary Payment of the Tenants ; yer till we muſt 
« ſtop ſome where, leſt we ſhould convert the Right of Poſ- 
« ſeſſion into a Right of Property: And the proper Place to 
« ſtop is, where the Poſſeſſion ends; for as it is Poſſeſſion that 
gives the Right, that Right muſt end with the Poſſeſſion.” 
And it was alſo obſerved, ** That this was the Caſe of every 
« bona fide Poſſeſſion, that it ſaved the Poſſeſſor only as to the 
« Fruits he actually uplifts; and that to ſuppoſe a Right of 
« Poſſeſſion inherent in the Heir, and devolved to him 7þ/s 
ju e, would have this abſurd Conſequence, that every appa- 
« rent Heir behoved to incur the univerſal paſſive Title of geſtio 
« pro hercde.” | 

Bur, with great Submiſſion, the apparent Heir's Right of 


Poſſeſſion has been proved to go further, than either to protect 
D " againſt 
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againſt Intruders, or to receive the Rents when voluntarily of. 
fered by the Tenants, There is no Doubt he can force the 
Tenants to pay him, whether willing or not. Such Proceſſes 
are every Day ſuſtained, And, even as far back as the Time of 
Sir Thomas Craig, it appears to have been underſtood, that he 
could defend himſelf, not only againſt Intruders, but even a- 


gainſt the Superior, until he recovered a Decree declaratory of 


his Right, which was not ſo eaſily brought to a Period in thoſe 
Days as at preſent. And therefore this Title of Poſſeſſion in 
the Heir, which is founded in proprio jure, is very different 
from the Right that a Bona fide Poſſeſſor has to enjoy the 
Fruits of a Subject that truly belonged to another. The Rents 
of the Heritage cannot be ſaid to belong to a remoter Heir, as 
long as a nearer exiſts. There is no competing Title that can 
reſtrict his Right to his actual Intromiſſton. His Title is bound- 
ed by nothing but his Life, during which he is dominus fructuum. 
And ſi dies ceſſit during that Period, it can neither een nor 
enlarge his Right, that the Tenants were dilatory or prompt in 
Payment. ; 15 55 

Nor does any Danger of paſſive: Titles ariſe from this Doc- 
trine, Theſe cannot be inferred from the' Right devolved to 
the Heir, but from his own voluntary Intromiſſion, and Ac- 
knowledgment of the Succeſſion, We have no ſui heredes, 
bound 7p/o jure, in Repreſentation of Anceſtors. If the Heir 
chuſes to abſtain, he is liable to no Action for Payment of their 
Debts. 


So far the Caſe has been conſidered upon the Footing of the 


Principles of Law, and the Analogy of Statutes relative thereto. 
The Petitioner will next confider the Deciſions that have been 


given upon this Point: And as they were ſo fully ſtared in the 
Informations, ſhe will not increaſe the Trouble your Lordſhips 


have already had in this long Paper, by reſuming them at full 
Length ; but ſhall ſhortly mention them in the Order of Time 
they paſſed, and hint at the Grounds on which they proceeded. 
In the firſt Caſe obſerved by Durie, February 19. 1633, Oli- 

| — phant 
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ant and Ochterlony contra Tenants ; where the Lords did nor 
ſuſtain Proceſs at the apparent Heir's Inſtance for Rents, until 
he found Caution. It is plain the Point was not thoroughly 
debated, nor fully conſidered, as there was no competing Par- 
ty in the Field. It was much eaſier for the Heir ro obtemper 
the Interlocutor than to diſpute ir. And the Reverſe of this 
has been of a long Time fully eſtabliſhed, viz. Thar it is com- 
petent for an apparent Heir to ſue for Mails and Duties. 

In the next Caſe, of Tar ſappie, obſerved by Lord Stair, the 
Interlocutor runs thus: As to the Heir, they found, That al- Dec. 20.1662. 
« beit he was never infeft, yet, as apparent Heir, he had Right Lady Tarſap- 
« tothe Mails and Duties from his Father's Death to his own L gd of Tar- 
« Death, though the Term had been to run before he was ſappie. 
© born, being in utero ;- and that the Defender, in ſo far as 
„ meddling with the Rents, was liable for the apparent Heir's 
« Aliment.” And the Corollary drawn by Lord Szair, in his 
Inſtitutions, from this Caſe, is as follows. Aud conſequently the Stair's Inſt. 
Rents might be confirmed by his Executors, or arreſted for his Debt. l. 3. tit. 5. 52. 
So both the Deciſion and the Opinion are direct Authorities in 
favour of the Petitioner, 

Such is alſo the next Caſe, in 1664, obſerved by Lord Preſident reb. 13. 1664, 
Gilmour ; where a Credi:or of an apparent Heir having arreſted Weir contra 
the Rents due by the Tenants, was found preferable to the Rents 
that fell due in his Time, in a Competition with the next Heir, 
who had ſucceeded to the Lands after the Debtor's Deceaſe. 

In the Caſe of Macbrair, obſerved by three learned Authors, 

Lord Stair, Preſident Falconer, and Lord Harcus, the ſpecies 


ſacti was: Macbrair of Netherwood”'s Grandfather was laſt infeft 


in the Lands. His Father had poſſeſſed in Apparency. Sir Ro- 
bert Crichton, who was Creditor both to Father and Grandfa- 
ther, had led an Appriſing againſt the Grandſon in his Mino- 
rity. The Grandſon, wanting to avoid his Father's Debts, in- star, July 5. 
tented a Reduction of the Appriſing; and inſiſted, That —— Man: 
Rents behoved to be imputed, in the firſt place, in extinction Chan. 
of his Grandfather's. Debts, and the Remainder to belong to 


himſelf, 


himſelf, as Heir, in virtue of his Service and Infefrment. To 
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which it was anſwered for the Creditor, © That the Purſuer's 
« Service and Infeftment could not be drawn back to his 
Goodſire's, becauſe he could not poſſibly have been ſerved then, 
* his Father being alive; and therefore the Rents unuplifted in 
„his Father's Time, belongs to his Farher's Executors, and 
% would fall under his Father's Eſcheat, though he was never 
* infeft; Mails and Duties being a mere poſſeſſory Right, which 
Heirs- apparent may recover, though they be not entered,” 
The Lord found, That the Rents unpaid during the Life of the ap- 
parent Heir, belonged to his Executors, This is a third Deciſton, 
where the Point was fully debated, in favour of the Petitioner, 

After this, Macbrair inſiſted upon a different Ground, which 
was conſiſtent with this Judgment, viz. That, as the apparent 
Heir could have no Title to intromit with the Rents without re- 
preſenting his Father; therefore, in a Competition upon the 
Rents, the Debts of the Grandfather laſt infeft ought to be 


preferred to the Debts of the apparent Heir. And in this he pre- 


vailed. Lord Preſident Falconer ſtates the Interlocutor thus: 


Nov. 22. 1683 The Lords found, That although the Mails and Duties were 


Ness. 
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« jn bonis of the intermediate Heir, yet the Grandſire's Debt be- 
« ing ſtated againſt the laſt appearand Heir, by the foreſaid 
«« Sentence recovered againſt Sir Robert, and the Compriſing 
«« ſubſiſting in ſo far as concerned that Debt, they found, That 
* the Mails and Duties ought to be primo loco aſcribed in ſatis- 
« faction of the Debt due by the Grandſire, who died laſt infeft 
jn the Eſtate.” This Interlocutor is a Confirmation of the 
former ; and ſuppoſes, that the interim Mails and Duties were 
in bonis of the intermediate Heir. And though it ranks the 
Grandfather's Debts primo loco, yet it no wiſe ſuppoſes, that the 
Rents were in hereditate jacente of the Grandfather ; but that 
they were to be applied /ecundo loco to the Extinction of the ap- 
rent Heir's Debt. 
Lord Harcus does not differ as to the Subſtance of the In- 
terlocutor; but he relates an Opinion that prevailed on the 


Bench, 


Þ - -Y IP TO - AD ITO” OW ER OS 9 


E 


6 
Bench, That all unuplifted Mails and Duties were in heredirate 


geente, and belonged to the Heir ſerved to the Perſon laſt veſt 
and ſeiſed in the Lands. And he mentions two other Caſes, 


where the Lords ſhould have found fo, January 1683, Ballan- jyid. N- 60. 
ryne contra James Bonnar's Relict; and February 1688, Balgon & 71. 


contra James Hay. : 

It is ſubmitted what Weight is to be laid upon an Opinion 
reported from Memory, of a Point which did not enter the In- 
terlocutor. The learned Author muſt have been led into ſome 
Miſtake, when he ſuppoſed, that the Lords were clear in that 
Opinion, as we fee the Lord Preſident, who obſerved the Caſe at 
the Time, believed they held the contrary Opinion, viz. That 
the Mails and Duties were in bonis of the intermediate Heir, as 
had been before found in July 1681. When Judges of ſo great 
Ability differ in their Memories, as to the private Opinions of 
their Brethren, the ſafeſt Way ſeems to be, to rely upon the In- 
zerlocutors, Which are the proper and public Evidence of the 
Judgment of the Court. | & 

The other two Caſes quoted by Lord Harcus, N* 60. & 71. 
of the ſame Title, are very ſhortly mentioned, and not obſer- 
ved either by Lord Prefident Falconer or Fountainhall, the co- 
temporary Authors: And Lord Harcus, in the ſame Num- 
ber 60. mentions a Caſe, where the apparent Heir was found 
to have Right to purſue for Teind-daties ; March 1685, Laird 
of Wedderburn contra Long formacus. 

After theſe Deciſions, of which the Weight ſeems to lie great- 
ly in favour of the Petitioner, there does not occur any, befides 
the Caſe of the Daughters of Campbell of Shirvine, ſtated in our 
laſt Information, which is alſo on our Side, down to the late 
Competition anent the Intereſt of the Money entailed by Lady 
Shaw, which was claimed both by George Houſton of Johnſton, 
Executor to Sir John Houſton, the laſt apparent Heir, and John 
Stewart-Nicolſon of Carnock, the preſent Heir of Tailzie, who 
claimed it upon the ſame Grounds that Mr Hamilton does in the 

| E preſent 


| Junez8-1755, preſent Caſe. Your Lordſhips, on adviſing the Debate, found, 
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That the bygone Intereſt of the entailed Money, from the Death of my 
Lady Houſton 10 the Death of the late Sir John Houſton, belong, 
to Sir John Houſton's Executors or Aſſignees ; and therefore pre- 
ferred George Houſton of Johnſton: And, after a full Petition 
and Anſwers, adhered to this Interlocutor. 

The Heir of Tailzie, in that Caſe, did not omit any of 
the Arguments or Authorities that have been urged by the Heir 
in the preſent Caſe. He inſiſted particularly, That an Adju- 
« dication contra hereditatem jacentem carries the Rents back to 
e the Death of the Proprietor laſt infeft ; and a Service ought 
& to have the ſame Effect.” But Anſwers occurred to your 
Lordſhips which were very ſatisfactory. In Adjudications coz- 
nitionis cauſa, the Heir, by renouncing, has given up his Inter- 
eſt in the Eſtate and the Rents. Bur if one of his Creditors 
has arreſted, and another afterwards adjudges, your Lordſhips 
will prefer the Arreſter in the Competition; Januar) 8. 1724, 
Sim contra Dalziel, Dictionary, vol. 1. p. 179. 

This holds even as to the Rents that fall due during the Life 
of the preſent apparent Heir. But as to thoſe which fell due 
during the Time of an apparent Heir deceaſed, it ſeems to be 
fully eſtabliſhed, by a Tract of Precedents above mentioned, 
That the Creditors of the deceaſed apparent Heir may affect 
them, preferably to the Heir who has made up Titles to the 
Property of the Land by Service. And if this cannot be al- 
tered, without overturning the conſtant Practice of the Court, 
where ſuch Queſtions have occurred, it is humbiy ſubmit- 
ted, whether there is any real Diſtinction, in point of 
Law, betwixt an Executor-creditor, and one that claims as 
neareſt in Kin. If the Rents did not belong to the apparent 
Heir deceaſed, they could not be taken up by his Creditors : 
And if they did belong to him, then, as being moveable, 
they muſt neceſlarily deſcend to his neareſt in Kin, and not to 
the Heir of a third Party, who, in many Caſes, may very poſ- 

ſibly 
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fbly not have been in Being at the Time the Rents fell due, and 
were exigible by the apparent Heir deceaſed. 

And therefore, upon the whole, it is hoped it will appear to 
your Lordſhips moſt agreeable to the Analogy of Law, and 
the Weight of the former Precedents, to adhere to the 
ſudgment ſolemnly given in the laſt Competition where this 
Queſtion was determined. 


May it therefore pleaſe your Lordſhips, to review the ſaid Inter- 
locutor ; and to find, that the Rents of the Eſtate of Roſehalls 
which were due for the firſt half of the Crop 1757, and the 
preceding Tears after Sir Hugh Hamilton's Death, do be- 
long to the Petitioner, as neareſt of Kin to Miſ Marion Ha- 
milton, his Heir, who was in poſſeſſion of the Lands, and 
ſurvived the Term of Whitſunday 1757. 


According to Juſtice, Oc. 
JAMES FERGUSON. 
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